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agreements. Any certification, transit
permit, limited permit, or compliance
agreement which has been issued or au-
thorized may be withdrawn by an in-
spector orally or in writing, if such in-
spector determines that the holder
thereof has not complied with all con-
ditions under the regulations for the
use of such document. If the cancella-
tion is oral, the decision and the rea-
sons for the withdrawal shall be con-
firmed in writing as promptly as cir-
cumstances allow. Any person whose
certification, transit permit, limited
permit, or compliance agreement has
been withdrawn may appeal the deci-
sion in writing to the Administrator
within 10 days after receiving the writ-
ten notification of the withdrawal. The
appeal shall state all of the facts and
reasons upon which the person relies to
show that the certification, transit
permit, limited permit, or compliance
agreement was wrongfully withdrawn.
The Administrator shall grant or deny
the appeal, in writing, stating the rea-
sons for such decision, as promptly as
circumstances allow. If there is a con-
flict as to any material fact, a hearing
shall be held to resolve such conflict.
Rules of practice concerning such a
hearing will be adopted by the Admin-
istrator.

(g) Container marking and identity. Ex-
cept as provided in §318.13-6(c), con-
signments of regulated articles moved
in accordance with this subpart must
have the following information clearly
marked on each container or on the
waybill, manifest, or bill of lading ac-
companying the articles: Nature and
quantity of contents; name and address
of shipper, owner, or person shipping or
forwarding the articles; name and ad-
dress of consignee; shipper’s identi-
fying mark and number; and the cer-
tification stamp or number of the lim-
ited permit authorizing movement, if
one was issued.

(h) Refusal of movement. An inspector
may refuse to allow the interstate
movement of a regulated article if the
inspector finds that the regulated arti-
cle is prohibited, is not accompanied by
required documentation, is so infested
with a plant pest or noxious weed that,
in the judgment of the inspector, it
cannot be cleaned or treated, or con-
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tains soil or other prohibited contami-
nants.

(i) Costs and charges. Services of the
inspector during regularly assigned
hours of duty at the usual places of
duty shall be furnished without cost to
the one requesting such services.
APHIS will not assume responsibility
for any costs or charges, other than
those indicated in this section, in con-
nection with the inspection, treatment,
conditioning, storage, forwarding, or
any other operation of any character
incidental to the physical movement of
regulated articles or plant pests.

(j) APHIS not responsible for damage.
APHIS assumes no responsibility for
any damage to regulated articles that
results from the application of treat-
ment or other measures required under
this subpart (or under part 305 of this
chapter) to protect against the dis-
semination of plant pests within the
United States.

(Approved by the Office of Management and
Budget under control number 0579-0346)

[74 FR 2775, Jan. 16, 2009, as amended at 75
FR 4249, Jan. 26, 2010]

§318.13-4 Approval of certain fruits
and vegetables for interstate move-
ment.

(a) Determination by the Administrator.
The Administrator has determined
that the application of one or more of
the designated phytosanitary measures
cited in paragraph (b) of this section to
certain fruits and vegetables mitigates
the risk posed by those commodities,
and that such articles may be moved
interstate subject to one or more of
those measures, as provided in para-
graphs (¢) and (d) of this section. The
name and origin of all fruits and vege-
tables authorized movement under this
section, as well as the applicable re-
quirements for their movement, may
be found on the Internet at http:/
www.aphis.usda.gov/import export/
plants/manuals/ports/downloads/ha-
wail.pdf or http:/www.aphis.usda.gov/
import export/plants/manuals/ports/
downloads/puerto rico.pdf. Fruits or
vegetables that require phytosanitary
measures other than one or more of the
designated phytosanitary measures
cited in paragraph (b) of this section
may only be moved in accordance with
applicable requirements in §318.13-3
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and regulated article-specific require-
ments contained elsewhere in this sub-
part.

(b) Designated phytosanitary measures.
(1) The fruits and vegetables are in-
spected in the State of origin or in the
first State of arrival.

(2) The fruits and vegetables origi-
nated from a pest-free area in the State
of origin and the grower from which
the fruit or vegetable originated has
entered into a compliance agreement
with the Administrator.

(3) The fruits and vegetables are
treated in accordance with part 305 of
this chapter and the treatment is cer-
tified by an inspector.

(4) The fruits and vegetables articles
are inspected and certified in the State
of origin by an inspector and have been
found free of one or more specific quar-
antine pests identified by risk analysis
as likely to follow the pathway.

(6) The fruits and vegetables are
moved as commercial consignments
only.

(6) The fruits and vegetables may be
distributed only within a defined area
and the boxes or containers in which
the fruit or vegetables are distributed
must be marked to indicate the appli-
cable distribution restrictions.

(c) Fruits and vegetables authorized for
interstate movement under this section—
(1) Previously approved fruits and vegeta-
bles. Fruits and vegetables that were
authorized movement under this sub-
part either administratively or by spe-
cific regulation as of February 17, 2009
and that were subject only to one or
more of the designated phytosanitary
measures cited in paragraph (b) of this
section and the general requirements
of §318.13-3 may continue to be moved
interstate under the same require-
ments that applied before February 17,
2009, except as provided in paragraph
(d) of this section. The interstate
movement conditions for those fruits
and vegetables that were authorized
movement under this subpart subject
to additional measures beyond the des-
ignated measures in paragraph (b) of
this section can be found in §318.13-16
or one of the commodity-specific sec-
tions in this subpart.

(2) Other fruits and vegetables. Fruits
and vegetables that do not meet the
criteria in paragraph (c)(1) of this sec-
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tion may be authorized movement
under this section as follows:

(i) Pest risk analysis. The risk posed
by the particular article from a speci-
fied State has been evaluated and pub-
licly communicated as follows:

(A) Availability of pest risk analysis.
APHIS published in the FEDERAL REG-
ISTER, for a public comment period of
60 days, a notice announcing the avail-
ability of a pest risk analysis that
evaluated the risks associated with the
movement of the particular fruit or
vegetable.

(B) Determination of risk; factors con-
sidered. The Administrator determined,
and announced in the notice referred to
in the previous paragraph, that, based
on the information available, the appli-
cation of one or more of the designated
phytosanitary measures described in
paragraph (b) of this section is suffi-
cient to mitigate the risk that plant
pests or noxious weeds could be intro-
duced into or disseminated elsewhere
within the United States by the fruit
or vegetable. In order for the Adminis-
trator to make the determination de-
scribed in this paragraph, he or she
must conclude based on the informa-
tion presented in the risk analysis for
the fruit or vegetable that the risk
posed by each quarantine pest associ-
ated with the fruit or vegetable in the
State of origin is mitigated by one or
more of the following factors:

(1) Inspection. A quarantine pest is as-
sociated with the fruit or vegetable in
the State of origin, but the pest can be
easily detected via inspection in the
State of origin or in the State of first
arrival;

(2) Pest freedom. No quarantine pests
are known to be associated with the
fruit or vegetable in the State of ori-
gin, or a quarantine pest is associated
with the fruit or vegetable in the State
of origin but the fruit or vegetable
originates from an area that meets the
requirements of §318.13-5 for pest free-
dom;

(3) Effectiveness of treatment. A quar-
antine pest is associated with the fruit
or vegetable in the State of origin, but
the risk posed by the pest can be re-
duced by applying an approved post-
harvest treatment to the fruit or vege-
table;
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(4) Predeparture inspection. A quar-
antine pest is associated with the fruit
or vegetable in the State of origin, but
the fruit or vegetable is subject to
predeparture inspection;

(5) Commercial consignments. A quar-
antine pest is associated with the fruit
or vegetable in the State of origin, but
the risk posed by the pest can be re-
duced by commercial practices.

(6) Limited distribution. A quarantine
pest is associated with the fruit or veg-
etable in the State of origin, but the
risk posed by the pest can be reduced
by limiting distribution of the fruit or
vegetable and labeling boxes con-
taining the fruit or vegetable with
those distribution instructions.

(ii) Administrator’s decision. The Ad-
ministrator will announce his or her
decision in a subsequent FEDERAL REG-
ISTER notice. If appropriate, APHIS
would begin allowing the interstate
movement of the fruits or vegetables
subject to requirements specified in
the notice because:

(A) No comments were received on
the pest risk analysis;

(B) The comments on the pest risk
analysis revealed that no changes to
the pest risk analysis were necessary;
or

(C) Changes to the pest risk analysis
were made in response to public com-
ments, but the changes did not affect
the overall conclusions of the analysis
and the Administrator’s determination
of risk.

(d) Amendment of interstate movement
requirements. If, after February 17, 2009,
the Administrator determines that one
or more of the designated
phytosanitary measures is not suffi-
cient to mitigate the risk posed by any
fruit or vegetable authorized interstate
movement under this section, APHIS
will prohibit or further restrict the
interstate movement of the fruit or
vegetable pending resolution of the sit-
uation. If APHIS concludes that a per-
manent change to the interstate move-
ment requirements of a particular fruit
or vegetable is necessary, APHIS will
also publish a notice in the FEDERAL
REGISTER advising the public of its
finding. The notice will specify the
amended interstate movement require-
ments, provide an effective date for the
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change, and invite public comment on
the subject.

(Approved by the Office of Management and
Budget under control number 0579-0346)

§318.13-5 Pest-free areas.

Certain fruits or vegetables may be
moved interstate provided that the
fruits or vegetables originate from an
area that is free of a specific pest or
pests. In some cases, fruits or vegeta-
bles may only be moved interstate if
the area of origin is free of all plant
pests that attack the fruits or vegeta-
bles. In other cases, fruits or vegeta-
bles may be moved interstate if the
area of origin is free of one or more
plant pests that attack the fruit or
vegetable and the risk posed by the re-
maining plant pests that attack the
fruit or vegetable is mitigated by other
specific phytosanitary measures con-
tained in the regulations in this sub-
part.

(a) Application of standards for pest-
free areas. APHIS will make a deter-
mination of an area’s pest-free status
based on information provided by the
State. The information used to make
this determination will include trap-
ping and surveillance data, survey pro-
tocols, and protocols for actions to be
performed upon detection of a pest.

(b) Survey protocols. APHIS must ap-
prove the survey protocol used to de-
termine and maintain pest-free status,
as well as protocols for actions to be
performed upon detection of a pest.
Pest-free areas are subject to audit by
APHIS to verify their status.

(c) Determination of pest freedom. (1)
For an area to be considered free of a
specified pest for the purposes of this
subpart, the Administrator must deter-
mine, and announce in a notice pub-
lished in the FEDERAL REGISTER for a
public comment period of 60 days, that
the area meets the criteria of para-
graphs (a) and (b) of this section.

(2) The Administrator will announce
his or her decision in a subsequent
FEDERAL REGISTER notice. If appro-
priate, APHIS will allow movement of
the regulated article from a pest-free
area because:

(i) No comments were received on the
notice or

(ii) The comments on the notice did
not affect the overall conclusions of
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